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TEXTS OF STATUTES, RULES AND CONSTITUTIONAL PROVISIONS

Amendment XIV of the Constitution of the United States reads in
pertinent part:

Section 1.
All persons born or naturalized in the United
States, and subject to the jurisdiction
thereof, are citizens of the United States
and the State wherein they reside. No State
shall make or enforce any law which shall
abridge the privileges or immunities of
citizens of the United States; nor shall any
State deprive any person of life, liberty, or
property, without due process of law; nor
deny to any person within its jurisdiction the
equal protection of the laws.
Article I,

7 of the Constitution of Utah reads:

Section 7 [Due process of law.]
No person shall be deprived of life, liberty,
or property, without due process of law.

iii

IN THE COURT OF APPEALS OF THE STATE OF UTAH

SALT LAKE CITY,
Plaintiff/Appellee,
v.
MODUPE R. DINIZ,

:

Case No. 930157-CA
Priority No. 2

Defendant/Appellant.
JURISDICTIONAL STATEMENT AND NATURE OF PROCEEDINGS
This appeal is from a judgment and conviction for Battery, a
Class B misdemeanor, in violation of Salt Lake City Ordinance
11.08.020, and Trespass, an infraction, in violation of Salt Lake
City Ordinance 11.3 6.13 0. Jurisdiction is conferred on this Court
pursuant to Utah Rule of Criminal Procedure 26(2) (a) and Utah Code
Ann.

78-2a-3(d) (1953 as amended), whereby the defendant in a

circuit court criminal action may take an appeal to the Court of
Appeals from a final order on a misdemeanor offense. In this case,
final judgment and conviction was rendered by the Honorable Sandra
Peuler, Commissioner, Third Circuit Court in and for Salt Lake
County, State of Utah.

1

STATEMENT OF THE ISSUE
Did sufficient evidence exist to support the conviction of
Battery and Trespass against Ms. Diniz?

STATEMENT OF THE CASE
Ms. Diniz was charged by information with Battery, a Class B
misdemeanor, in violation of Salt Lake City Ordinance

11.08.020,

and Trespass, an infraction, in violation of Salt Lake City
Ordinance

11.3 6.13 0. Appellant was convicted on both counts at a

bench trial in front of the Honorable Sandra R. Peuler of the Third
Circuit Court on February 16, 1993. She was sentenced on February
24, 1993 to 6 months in the Salt Lake County Jail, which was
suspended as long as Defendant successfully completed 6 months
court probation with no further violations of the law and paid a
$300 fine within 120 days.
STATEMENT OF THE FACTS
On June 25, 1992 at 11:00 a.m., Modupe R. Diniz entered the
Utah Power & Light Building (hereinafter "UP&L") located at 40 East
100 South in downtown Salt Lake City to pay her bill.

(Trial

Transcript, pp. 1, 2, 28, 29) (hereinafter T ) .
After paying her bill, Ms. Diniz walked to the rear of the
building to use the restroom. (T. 1, 29) Two UP&L employees, Paula
Ivie and Janet Loring, followed Ms. Diniz into the restroom and
2

demanded that she leave immediately.

(T. 2)

Because they were

"rude", Ms. Diniz ignored their request and entered one of the
bathroom stalls.

(T. 30).

The Defendant waited for the two

employees to leave for nearly ten to fifteen minutes. (T.30) When
Defendant exited the stall, she realized that both employees were
still waiting for her. Id.
As she was washing her hands, Ms. Diniz said the employees
continued to harass her verbally, calling her "trash" and "pig".
(T.32)

At one point, Janet Loring

approached Defendant in a

threatening manner and splashed some water on Defendant. .Id. Ms.
Loring then kicked Defendant and Defendant responded by striking
Ms. Loring in the face. (T. 32, 33).
Both UP&L employees, Janet Loring and Paula Ivie claim that
Defendant Ms. Diniz hit her in the face first (T. 4, 16-18) and
then she [Janet Loring] responded by kicking Ms. Diniz in the shins
after Ms. Diniz grabbed her forearms. (T. 5, 16-18).
As to the trespass conviction, Ms. Diniz said she was given
permission to use the restroom two years ago and used the restroom
every time she paid her bill (T. 29) . And Ms. Diniz did not see a
"employees only" sign on the UP&L doors since the doors were always
open. (T. 35).

Janet Loring and Paula Ivie claim they told Ms.

Diniz to leave the restroom after she was in the restroom. (T. 3,
14, 15). Ms. Ivie claims the restroom is not open to the public.
3

(T. 14) .
SUMMARY OF THE ARGUMENT
The evidence presented at Ms. Diniz' trial was inadequate to
support a conviction of Battery and Trespass.

Therefore, the

convictions of Battery and Trespass must be dismissed and the case
remanded ordering the charges be dismissed.

ARGUMENT
THE EVIDENCE PRESENTED AT TRIAL WAS
INSUFFICIENT TO SUPPORT THE CONVICTIONS OF
BATTERY AND TRESPASS
Ms. Diniz was found guilty of Battery and Trespass at a bench
trial at which the Honorable Sandra R. Peuler presided. Ms. Diniz
now appeals that finding, insisting that the evidence adduced at
her trial is incapable of sustaining the convictions of Battery and
Trespass. Ms. Diniz requests this Court to reverse that erroneous
conviction and order that the charge against her be dismissed.
In State v. Petree, 659 P.2d 443, 444 (Utah 1983), the Utah
Supreme Court stated,

M

[Notwithstanding the presumption in favor

of the jury's decision [in this case the judge's decision], this
Court still has the right to review the sufficiency of the evidence
to support the verdict."

Further, the Court noted:

We reverse the jury's conviction for insufficient
evidence only when the evidence is sufficiently
4

inconclusive or inherently improbable that reasonable
minds must have entertained a reasonable doubt that the
defendant committed the crime for which he was
convicted.
This Court has adopted this very same standard for reviewing
cases for the sufficiency of the evidence.

See, e.g. , State v.

Garcia, 744 P.2d 1029, 1030 (Utah App. 1987).

This standard of

review restates the well-recognized state and federal due process
requirements prohibiting a criminal conviction in any case except
upon proof beyond a reasonable doubt of every fact necessary to
constitute the crime with which the defendant is charged. Jackson
v. Virginia, 443 U.S. 307 (1979); In re Winship, 397 U.S. 358
(1970); State v. Sorenson, 758 P.2d 466 (Utah App. 1988).
The

City

charged

Ms.

Diniz

with

Battery,

misdemeanor, in violation of Salt Lake City Ordinance

a

Class

B

11.08.020,

and Trespass, an infraction, in violation of Salt Lake City
Ordinance

11.3 6.13 0.
11.08.020

These ordinances provide:

Battery

A battery is a wilful and unlawful use of force or
violence upon the person of another. It is
unlawful for any person to commit a battery within
the limits of Salt Lake City.
11.36.130

Trespass [Infraction]

It is unlawful for any person to take down any fence,
or to let down any bars, or to open any gate so as to
expose any enclosure, or to ride, drive, walk, lodge,
camp or sleep upon the premises of another without
the permission of the owner or occupant thereof, or
to remain upon such premises after the permission of the
5

owner of occupant thereof has been revoked by such owner
or occupant.
Trespass, other than a dwelling, where no damge or
injury occurs, is an infraction.

The City called three (3) witnesses in its case against Ms.
Diniz. Their testimony does not establish that Ms. Diniz committed
the crimes of Battery or Trespass.
TRESPASS

First, the testimony establishes that UP&L is a

public place and that Modupe Diniz was present in the building as
a customer on June 25, 1992 to pay her bill, which is a legitimate
business purpose for being in the building. (T. 24, 28, 29).
Second, Ms. Diniz was given permission to use the restroom two
years ago when the "cashiers directed [her] to the restroom", and
she continued to use the restroom every time she would go to pay
her bill. (T. 29) .
Third, there were no clear indications in the building that
the restroom was not for public use.

In the front office area at

the time of the June 25, 1992 incident, there was a fifteen foot
space open to the restroom area. (T. 24, 25) . Because of the setup
of the front office as such, customers and Ms. Diniz could assume
that the area was open to the public.

Kenneth Webb, customer

service representative at UP&L and a witness for the prosecution,
admitted that new large doors (Defense Exhibit #3) (hereinafter "D.
6

3") had to be installed because UP&L knew of other customers that
were walking through the building and exiting through the back
doors. (T. 24).
As to the glass doors reading "employees only" (T. 15), Ms.
Diniz said the glass doors that supposedly read "employees only" is
kept open and therefore did not see any sign. (T. 35). The City
submitted no photographs

of the doors, so the Judge cannot

speculate as to whether a person would be able to read the warning.
Fourth, Ms. Diniz was not asked to leave the restroom or the
building until she was already in the stall using the restroom.
Even prosecution witness Paula Ivie admits to that.

(T. 14).

Common sense would dictate that a reasonable person, after the
request to leave, would exit the stall, wash his or her hands and
then proceed to leave which is what the evidence shows Ms. Diniz
tried to do. (T. 16, 31).
Fifth, Ms. Diniz was not obeying the two employees' requests
to leave because they were harassing her and Ms. Diniz was trying
to avoid a confrontation with them. Ms. Diniz waited 10-15 for the
two women to leave. (T. 30).
BATTERY.

The evidence presented at trial indicates Modupe

Diniz was defending herself against Paula Ivie and Janet Loring on
June 25, 1992. Ms. Diniz testified that Paula Ivie came into the
restroom while she was washing her hands and
7

"her tone was

aggressive" (T. 29) . Janet Loring exited a stall and began talking
to Paula Ivie. (T. 30). Ms. Diniz entered one of the stalls and
waited for 10-15 minutes for the women to leave.

When she came

out, to her surprise, the women were still there.

At no time did

either UP&L employee attempt to call security--they were there to
harass Ms. Diniz. .Id.

The harassment escalated with Paula Ivie

calling Ms. Diniz "trash" and Janet Loring calling her a "pig".

Id.
Ms. Janet Loring then approached Ms. Diniz with her hand
"caulked". (T. 31).

Ms. Diniz warned her not to hit her.

Ms.

Loring then turned the water on "full blast and started splattering
water at [her]." .Id.
back.

At that point Ms. Diniz splattered water

Then Janet Loring kicked Ms. Diniz in the shin. JEd.

To

defend herself, Ms. Diniz then swung the back of her hand into Ms.
Loring. Id.
The City called two witnesses to testify as to the alleged
battery—Janet Loring and Paula Ivie. Janet Loring claims that Ms.
Diniz hit her without being provoked.

(T. 4).

However, Ms.

Loring's own testimony contradicts that claim. Ms. Loring said she
entered the restroom with Ms. Ivie right after Ms. Diniz had
entered the restroom.

(T. 2).

She said Ms. Diniz was in the

restroom for 15-20 minutes. (T. 7).

During this entire time

neither security or the police were called to help (T. 10), even

8

though there was an alarm--and employees were trained to use that
alarm--to summon police fifteen feet outside of the restroom door.
(T. 25).
Even

the

testimony

of

the prosecution's

witnesses

lend

credibility to Ms. Diniz' side of the case. Ms. Loring admits that
it was "getting a little uncertain" as she approached Ms. Diniz.
(T. 4) . It was getting a "little uncertain" because both Ms. Ivie
and Ms. Loring were harassing Ms. Diniz. Ms. Loring approached Ms.
Diniz to hit her and Modupe Diniz rightfully defended herself.
Ms. Paula Ivie, another prosecution witness, admitted that
"Janet moved toward [Ms. Diniz]" (T. 17, 18) and some words were
exchanged

(T. 18), supporting Ms. Diniz' statement that Janet

Loring approached her with her hand "caulked" (T. 31) and also
supporting Ms. Diniz' claim that Ms. Loring and Ms. Ivie were
harassing her verbally.
Prosecution witnesses' testimony contradicts each other as
well.

Janet Loring, the "victim", says Ms. Diniz was standing at

the sink when she and Ms. Ivie entered the restroom (T. 3) , whereas
Ms. Ivie said Ms. Diniz was in the stall when they entered. (T.
19) .
Accepting the testimony at face value, the testimony presented
falls short of the requisite evidence needed to establish the
elements of Battery and Trespass.
9

The Utah Supreme Court has

noted:
The fabric of evidence against the defendant
must cover the gap between the presumption
of innocence and the proof of guilt. In
fulfillment of its duty to review the
evidence and all inferences which may
reasonably be drawn from it in the light
most favorable to the verdict, the reviewing
court will stretch the evidentiary fabric as
far as it will go. But this does not mean
that the court can take a speculative leap
across a remaining gap in order to sustain a
verdict. The evidence stretched to its utmost
limits, must be sufficient to prove the
defendant guilty beyond a reasonable doubt.
State v. Petree, 659 P.2d at 444-45. This Court has agreed. State
v. Garcia, 744 P.2d at 1030 (citing State v. Petree).
The evidence has not been sufficient to convict Ms. Diniz of
Battery and Trespass beyond a reasonable doubt. The facts indicate
Ms. Diniz was clearly defending herself from an attack by Ms.
Loring, and that Ms. Diniz, as a customer of UP&L, was rightfully
in the UP&L building paying her bill and was given permission to
use the restroom.
Accordingly,

the

facts, when viewed

in

the

light

most

favorable to the prosecution in this case, fall short of the crime
of Battery and Trespass.

As such, this Court must find that the

charges of Battery and Trespass against Ms. Diniz were not proven
beyond a reasonable doubt.
CONCLUSION
For

all

or

any

of

the
10

foregoing

reasons,

Ms.

Diniz

respectfully

requests

that

this

Court

reverse

the

convictions

imposed against her and remand this case to the Circuit Court
ordering that the case be dismissed.
DATED this

\ )

day of August, 1993.

SUSANNE GUSTIN
Attorney for Appellant
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